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“1. Promptly after arrest and after each transfer from one place of detention or imprisonment to another, a detained or
imprisoned person shall be entitled to notify or to require the competent authority to notify members of his family or
other appropriate persons of his choice of his arrest, detention or imprisonment or of the transferand of the place
where he is kept in custody.”

Principle 16.1 of the Body of Principles for the Protection of All Persons underAny Form of Detention or Imprisonment
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Introduction

A recent study’ commissioned by the Association for the Prevention of Torture (APT)
demonstrated that one of the most effective measures to prevent torture and other ill-treatment
is to ensure that all persons in custody have effective access to safeguards during the first few
hours of custody.” According to the analysis, four safeguards in particular have proved to be the
most effective in preventing torture and ill-treatment:

" In 2012 the APT commissioned an independent academic global research to address the question: does torture
prevention work? In 2016, Dr. Richard Carver and Dr Lisa Handley published the results of their research. The
book Does torture prevention work? includes 14 chapters analysing the impact of preventive measures in 16
countries.

2 For the purposes of the series, “custody” is understood to span from the moment of the suspect’s apprehension
to the time he or she is brought before a judge or released.



Right to notify third parties of police custody

e the right to notify third parties of the fact of deprivation of liberty—which, according to the
study, is the most effective safeguard against torture;

¢ theright to an independent medical examination upon request;

e the right to have access to a lawyer; and

¢ the right to information about rights.

This document is the first in a four part series on the implementation of safeguards in 10 Latin
American countries during the first hours of police custody. It was drafted on the basis of
responses to a questionnaire by 16 National and Local Mechanisms for the Prevention of
Torture (NPM and LPM)® and other institutions in Latin America. Information was also obtained
from discussions held during a workshop in Panama, in November 2017.* The series seeks to
summarise provisions in national legislation that govern the above-mentioned safeguards and
to address challenges in their practical implementation. This document provides an overview of
the right of persons in police custody to notify third parties® of their arrest.

Why is the implementation of this safeguard important?

It is important to ensure detainees have the right to notify a third party of their arrest, detention
and/or transfer from one place of detention to another. The implementation of this safeguard
may result in the following benefits:

¢ Diminish the risk of torture and ill-treatment, due to the fact that a third party is aware of
the fact of detention and may exercise vigilance and/or take steps aimed to ensure the
well-being of the detainee.’

e Reduce the isolation and anxiety of the person in custody.

e Reduce the risk of disappearance.

¢ Allow the third party to challenge the lawfulness of the arrest.

e Allow persons in custody to access to other safeguards. For example, the third person
may be able to assist by checking whether the detained person has—or, if necessary,
facilitate—access to a lawyer.

e Allow the person in custody to access appropriate assistance and protection, as well as to
have basic needs met.

> 7 NPMs (Bolivia, Costa Rica, Ecuador, Mexico, Paraguay, Peru and Uruguay), 7 LPMs (Argentina: Mendoza,
Misiones, Salta, Chaco; Brazil: Rio Janeiro and Pernambuco), the National Human Rights Institute in Chile (INDH),
and the National Prisons Ombudsman (PPN) in Argentina responded to the questionnaire.

4 Members of NPMs in Argentina, Brazil, Bolivia, Costa Rica, Ecuador, Mexico, Paraguay, Peru and Uruguay, and
representatives of LPMs in Misiones and Mendoza Provinces in Argentina, and Rio de Janeiro Brazil, and from
the National Prisons Ombudsman (PPN) in Argentina attended the workshop.

> The term third parties include family/relatives and friends/another trusted/chosen person. The term will be used
throughout the document. The terms “communicate” and “notify” are used interchangeably in this document

6 SPT, Report on the visit of the SPT to Benin, (15 March 2011), UN Doc CAT/OP/BEN/1, § 81.

7 SPT, Report on the visit of the SPT to the Republic of Paraguay, (7 June 2010), UN Doc CAT/OP/PRY/1, § 87.
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Essential elements for torture prevention @

® The right to communicate the deprivation of liberty to third parties should clearly be
recognised in the national legislation.

® Third parties should be informed about the detention from the very outset of deprivation
of liberty. Delays in notification should be exceptional, regulated by the law, and limited to
a reasonable period of time. The information provided by the authorities should be
complete and include at least information on: the place of detention, including its exact
location, the grounds for detention, and how to reach the detained person.

® The authorities should ensure there is direct communication between the person in
custody and his or her relatives or third parties.

® The authorities should clearly record the fact of any communication with third parties
about a detainee.
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1.

Right to notify third parties of police custody

When should the third party be notified?

What do
international
standards
specify?

What does the

legislationin
Latin American
countries state?

What happens
in practice?”®

International human rights standards specify that the family members or a third
party should be notified as soon as possible after the arrest® The United
Nations Subcommittee on Prevention of Torture (SPT) has recommended that
notification be provided without delay following the initial detention, and on
each occasion that the person is transferred.’

The Inter-American Court of Human Rights states that at the time of
deprivation of liberty and before the person makes his or her first statement
to the authority, he or she should be informed of the right to contact a third
person.™

Most national legislation establishes that persons in police custody may
communicate the fact of their detention to a third party, and such communication
must take place promptly. Some national legislation, for example, provide that
the deprivation of liberty should be notified immediately (Argentina, Costa Rica,
Honduras, Paraguay, Peru, Uruguay)", or at the moment a person is arrested
(Mexico, Paraguay).12

Although the implementation of this right varies by country, in practice two
different situations were identified:

1. The right itself is not respected, with third parties not being notified
and detainees being unable to communicate with them.

2. Persons deprived of their liberty are held for an extended period of
time'* or for several days' without a third party being notified of their
detention.

® For example, Principle 16.1 in the Body of Principles for the Protection of All Persons under Any Form of
Detention or Imprisonment states that the notification should take place “Promptly after arrest and after each
transfer”. According to Rule 68 of the Minimum Rules for the Treatment of Prisoners, it should take place

“immediately”.

% SPT, Report on the visit of the SPT to Argentina, (2013), UN Doc CAT/OP/ARG/1, § 21; SPT, Report of the visit of
the SPT to Brazil, (2012), UN Doc CAT/OP/BRA/1, § 66.

"9 JACHR, Case of Tibi v. Ecuador. Judgment of September 07, 2004 Series C No. 114, §112.

"Argentina, Organic Law of the Federal Police, Article 5.1; Costa Rica, Code of Criminal Procedure, Article 82;
Honduras, Code of Criminal Procedure, Article 101.2 and the Organic Law of the National Police, Article 24; Peru,
Code of Criminal Procedure, Article 71.2 (b); Uruguay, Law No. 19.293 Code of Criminal Procedure, Article 65 (f).

12Mexico, National Code of Criminal Procedure, Article 113 (ll); Paraguay, Code of Criminal Procedure, Art. 298 (6).

BThe information provided in this section was obtained from the response to the APT questionnaire and during
the NPM and LPM working meeting held in Panama from 21 to 23 November 2017.

14SPT, Report on the visit of the SPT to Brazil, (2012), UN Doc CAT/OP/BRA/1, § 65.

15SPT, Report on the visit of the SPT to Argentina, (2013), UN Doc AT/OP/ARG/1, § 20.
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2. Who notifies the third party? Who is notified?

What do Who notifies the third party? Some international standards state that detained
international persons may require the competent authority to notify the members of his/her
standards family of his/her arrest.'® In addition, international standards also establish that
specify? detainees can notify about their deprivation of liberty directly to family members
or third parties."’

Who is notified? The international legal framework also sets out, and does not
limit, the individuals to whom the fact of custody may be communicated. For
example, the notification may be made to the family or other designated suitable
persons, the lawyer, or any other person of the prisoner's choice.'®

What does the Who notifies the third party? In national legislation, notification of the fact of
legislationin detention to family members or third party may be done by:

Latin American
countries state?

e The police (Chile, Paraguay, Peru, Mexico, Uruguay).”
e The person in custody (Argentina, Costa Rica, Ecuador, Honduras,
Mexico, Mendoza Province in Argentina).”’

Who is notified? Some national laws specify that notification of a person's
detention can be made to the following parties:

e The detainee’s family or relatives (Argentina, Chile, Ecuador, Mexico,
Paraguay).21

e A person trusted by the detainee (Chile, Honduras, Salta Province in
Argentina and Uruguay).”

e Associations, groups, institutions or entities to which the person
wishez3 to report his or her detention (Costa Rica, Paraguay, and
Peru).

16UN, Body of Principles for the Protection of All Persons under Any Form of Detention or Imprisonment, Principle
16.1.

UN, International Convention for the Protection of All Persons from Enforced Disappearance, Art. 17.2 (b); IACHR
Principles and Best Practices on the Protection of Persons Deprived of Liberty in the Americas, Principle V.

" nter-American Commission on Human Rights (IACHR), Principles and Best Practices on the Protection of Persons
Deprived of Liberty in the Americas, Principle V; Declaration on the Protection of all Persons from Enforced
Disappearance, Art. 10(2).

“Chile, Code of Criminal Procedure, Article 82 (b); Paraguay, Constitution of the Republic of Paraguay, Article 12.2
and Article 298 (6) of the Code of Criminal Procedure; Peru, Code of Criminal Procedure, Article 71.2 (b);
Uruguay, Code of Criminal Procedure, Article 65 (f).

2See Annex B.

?'Argentina, Organic Law of the Federal Police, Article 5.1; Chile, Code of Criminal Procedure, Article 94; Ecuador,
Comprehensive Organic Criminal Code, Article 533; Mexico, National Code of Criminal Procedure, Article 113;
Paraguay, Code of Criminal Procedure, Article 298 (7).

ZZArgentina, Salta Province, Code of Criminal Procedure, Article 88 (d); Chile, Code of Criminal Procedure, Article
94; Honduras, Code of Criminal Procedure, Article 101.2; Uruguay, Law No. 19.293 Code of Criminal Procedure,
Article 65.

BCosta Rica, Code of Criminal Procedure, Article 82; Paraguay, Code of Criminal Procedure, Article 71; Peru, Code
of Criminal Procedure, Article 71.2.
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e The detainee’s lawyer (Mexico, Uruguay).**

e In addition to the right of the person in custody to communicate
with a family member or his/her lawyer, the police must inform the
public prosecutor about the detention without delay and by any
means (Mexico).®

Legislation in one jurisdiction specifies that the person in custody must be
assured of his or her right to assistance from the family, without detailing what
kind of assistance should be provided (Brazil). Some laws establish that when the
police contacts family members, they must do so in the presence of the detainee
(Chile, Uruguay).”®

What happens In practice, it is reported that it is the persons in custody who notifies their
in practice?”’ relatives directly about their detention (Costa Rica, Mexico and Paraguay). In
other cases, it is the police (Bolivia, Chile and Uruguay) or the prosecutor's office
(Salta Province in Argentina).

If the notification does not take place/when the law is not complied with, the
family or third parties may become aware of the fact of the detention in other
ways. This is often the case when they live close to the place of custody.?® In some
places, third parties learn about a person’s detention only when they make
enquiries at the police station, or when they are with the person at the time of the
arrest (Chaco, Salta and Mendoza Provinces in Argentina; the States of
Pernambuco and Rio de Janeiro in Brazil).

#Uruguay, Code of Criminal Procedure, (2017), Article 71.5.

25Mexico, National Code of Criminal Procedure, Article 132 (VI).

26Chile, Code of Criminal Procedure, Article 94 (e); Uruguay, Law No. 19.293 Code of Criminal Procedure,
Article 65 (f).

'The information provided in this section was obtained from the response to the APT questionnaire and during
the NPM and LPM working meeting held in Panama from 21 to 23 November 2017.

?’SPT, Report on the visit of the SPT to Gabon, (2015), UN Doc CAT/OP/GAB/1, § 36.

6/18



Right to notify third parties of police custody

3. What information is communicated? How is the information recorded?

What do International standards specify the information that third parties should receive
international when notified about the fact of arrest and detention.”® The location where the
standards person is being held, as well as information about any transfers, should be
specify? provided.

The International Convention for the Protection of All Persons from Enforced
Disappearance states that everyone with a legitimate interest® shall have access
at least to the following information:

e The authority that ordered the deprivation of liberty.

e The date, time and place where the person was deprived of liberty
and admitted to the place of deprivation of liberty.

e The authority responsible for supervising the deprivation of liberty.

e The whereabouts of the person deprived of liberty, including, in the
event of a transfer to another place of deprivation of liberty, the
destination and the authority responsible for the transfer.

e The date, time, and place of release.

e Elements relating to the state of health of the person deprived of
liberty.

What does the Some national laws state that family members or third parties will receive the
legislation in following information:

Latin American
countries state? ®* News of the detention itself (Chile, Costa Rica, Honduras, Mexico,

Peru, Uruguay, Mendoza Province in Argentina).®*

®  The reason for detention (Chile, Uruguay).32

®* The place where the person is located (Chile, Honduras, Mendoza
Province in Argentina, Paraguay).®

What happens In practice, and in most countries, when third parties are notified they are
in practice?* informed only about the fact of detention. In some places information is provided
about the court that is involved in the case (Uruguay). Records of the notification
are in some instances kept in the case file, the investigation booklets in the Public
Prosecutor's Offices, entry logs (Salta Province in Argentina), and police registers
(Paraguay, Mexico).

#UN, Body of Principles for the Protection of All Persons under Any Form of Detention or Imprisonment, Principle
16.1.; UN Declaration on the Protection of all Persons from Enforced Disappearance, Article 10.2.

*For example, the relatives of the person deprived of liberty, their representative or lawyer.

31Chile, Code of Criminal Procedure, Article 94 (e); Costa Rica, Code of Criminal Procedure, Article 82; Honduras,
Code of Criminal Procedure, Article 101.2; Peru, Code of Criminal Procedure, Article 71.2; Uruguay, Law
No. 19.293 Code of Criminal Procedure, Article 65 (f); Argentina, Mendoza Province, Provincial Law No. 6722,
Organic Law of the Police of Mendoza, Article 12.

32Chile, Code of Criminal Procedure, Article 94 (e); Uruguay, Law No. 19.293 Code of Criminal Procedure, Art. 65.

33Chile, Code of Criminal Procedure, Article 94 (e); Honduras, Code of Criminal Procedure, Article 101.2; Paraguay,
Code of Criminal Procedure, Article 298 (6).

#The information provided in this section was obtained from the response to the APT questionnaire and during
the NPM and LPM working meeting held in Panama from 21 to 23 November 2017.
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4. How are third parties notified?

What do Although international standards do not specify how notification should take
international place, the SPT has suggested that, if possible, it should be done by telephone.®
standards The Nelson Mandela Rules state that prisoners should be given the capacity and
specify? means to exercise the right to inform their family or any other person
immediately.*®

What does the Some national legislation recognises detainees’ right to make a telephone call to
legislationin communicate the fact of their deprivation of liberty (Mendoza Province in
EY OV L Argentina).®’

countries state?

In other cases, the law establishes that the authorities have a particular obligation
to provide the person in custody with all the physical facilities they need to
communicate with a family member, and that when the Public Prosecutor's Office
is informed of the detention, this communication shall be made by any means (i.e.
telephone) (Mexico).38

What happens In practice, third parties are usually notified by telephone in the presence of the
in practice?” detainee (Costa Rica, Mexico, Paraguay, Uruguay, the Province of Mendoza in
Argentina, and the State of Pernambuco in Brazil). In some cases, the custody is
communicated without the detainee being present (Uruguay).

The absence of suitable telephone facilities at police stations means that, in some
cases, the detainee may use his or her mobile phone or that of a police officer to
call the third person (Bolivia, Paraguay and Chaco Province in Argentina).

SPT, Report on the visit to Argentina, (27 November 2013), UN Doc AT/OP/ARG/1, § 21; SPT, Report on the visit
of the SPT to Brazil, (5 July 2012), UN Doc CAT/OP/BRA/1, § 66.

%*The United Nations Standard Minimum Rules for the Treatment of Prisoners, Rule 68.

37Argentina, Mendoza Province, Provincial Law No. 6722 Organic Law of the Police of Mendoza, Article 12.

38Mexico, National Code of Criminal Procedure 2014, Article 113, sections Il and XVIII, Article 132 (VI).

3*The information provided in this section was obtained from the response to the APT questionnaire and during
the NPM and LPM working meeting held in Panama from 21 to 23 November 2017.
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5. Personsin situation of vulnerability

What do Some international standards state that the practical implementation of
international safeguards should consider the needs of persons in situations of vulnerabilities.
standards For example:

specify?

. Foreigners. Prisoners who are foreign nationals will be allowed reasonable
facilities to communicate with the diplomatic and consular representatives of the
State to which they belong.*°

@ Children.** The minor's parents, guardians or next of kin should be notified
immediately so that he or she may receive timely assistance from the person who
has been notified. Where immediate notification is not feasible, it should be
performed as soon as possible.

9 Women. Detained women may be caregivers to children, such that
notification of the detention to a third person takes on special importance, either
to make the necessary arrangements to ensure the well-being of the children
under their care, or to avoid a prolonged detention that could bear long-term
consequences for children.*?

L eeclesn e | The needs of foreigners and children are recognized in some national legislation.
legislation in For example:

Latin American
countries state? .

Foreigners. The police should immediately inform the detainee’s relevant
consular representation (Ecuador).®® In some cases, the Public Prosecutor's Office
should ensure the notification is recorded, unless the foreign national
accompanied by his or her lawyer expressly requests that this notification should
not take place (Mexico).** In other cases, the Public Prosecutor's Office will allow
the detainee to directly contact his/her national Embassy or consulate.

z Children. In most cases, specific provisions on children stipulate that the
police must immediately notify the Public Prosecutor's Office and the parents or

“The United Nations Standard Minimum Rules for the Treatment of Prisoners (Nelson Mandela Rules), Rule 62.

“"The criminal age in Latin America varies between countries. For example, in Uruguay, according to Article 1and
74(B) of the Code for Children and Adolescents, an adolescent is aged between 13 and 18 years of age.

“APT, Women in detention: a guide to gender-sensitive monitoring, (2013), p.9.

“Constitution of the Republic of Ecuador, Article 77.5.

“Mexico, National Code of Criminal Procedure, Article 151.

9/18



Right to notify third parties of police custody

legal guardians (Ecuador, Mexico, Paraguay, and Uruguay). This communication
must be free from intervention and private (Uruguay).*”

The legislation governing criminal proceedings against children state that they
have a right to communicate with a family member or any person of their choice.
In all instances, their legal representatives should be informed immediately
(Ecuador).*®

The minor has the right to communicate, within a period of no more than one
hour, by telephone or any other means, with a member of his/her family or a
person to whom he/she has an emotional attachment (Autonomous City of
Buenos Aires in Argentina)."’ Some legislation states that in addition to the
family, the fact of detention should also be reported to specialized child welfare
institutions (Mexico).48

What happens The following practices were identified with regards to children and foreigners:
?49

in practice

. Foreigners. The first steps in notifying third parties in some countries are
informing the family members of the detainee who are in the respective
countries, and the corresponding consulates (Chile, Honduras, Mexico, Uruguay,
Salta Province in Argentina, Pernambuco State in Brazil).

@ Children. In some countries, upon arrest, children are separated from adults
and taken to temporary accommodation facilities for children, and a document of
notification is sent promptly to the child's parents or guardians (Honduras,
Mexico, Uruguay, and Misiones and Mendoza Provinces in Argentina). In other
cases, a child protection’s institution notifies the child’s relatives, for instance by
telephone (Chaco Province in Argentina).

45Uruguay, Law No. 17823, Code for Children and Adolescents, Article 74.

46Ecuador, Code for Children and Adolescents, Article 312 (2).

“"Argentina, Law No. 114/98 Comprehensive Protection of the Rights of Children and Adolescents, Article 11 (h) (j).

48Mexico, General Law on the Rights of Children and Adolescents, Article 86.

“The information provided in this section was obtained from the response to the APT questionnaire and during
the NPM and LPM working meeting held in Panama from 21 to 23 November 2017.
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6. Challenges identified and next steps for implementation

a. Challenges identified in practice

e Persons in custody are unaware of their right to notify third parties of the fact of their
deprivation of liberty.

e Detainees are unable to exercise their right to communicate directly with third parties
in confidence.

e In places of custody, there are usually no suitable means by which the detained person
can communicate with his/her family or third parties. For instance, telephones at police
stations do not work and calls to mobile phones are not permitted.

e Communication between the person in custody and his or her family members is often
not recorded by authorities.

e In some countries, the police do not report the detention to third parties.
When the police notifies third parties, the following problems are identified:

e Detainees are unaware that it is the obligation of the authority to report the detention
to third parties, and in some cases, are not informed that such notification was done.

e Detainees cannot decide who to notify, and the authorities notify whoever they think is
most appropriate.

e Authorities do not provide the third parties with complete and comprehensible
information on the situation of the person in custody.

e Authorities rarely record the fact that they have notified third parties about a person's
custody.

e Authorities do not inform persons in custody that their relatives or designated persons
were notified.

b. Steps to be taken to implement the safeguard

e The right to notify third parties of the deprivation of liberty should be enshrined in
law.>® National legislation should contain details on the appropriate time frame for
communicating the detention to relatives or third parties.

e Families should be informed as soon as possible about the fact of deprivation of
liberty, usually within two or three hours after the arrest.”' The European Committee for
the Prevention of Torture (CPT) considers it a positive practice for the law to provide
that every detained person will have the right to communicate by telephone, without
undue delay, with a third party of his or her choice.”

e Police authorities should systematically inform detainees about their right to
communicate with third parties. For example, the person in custody should be asked to
sign a standard form stating that he or she has understood his or her right to inform

SOSPT, Report on the visit of the SPT to Benin, (15 March 2011), UN Doc CAT/OP/BEN/1, § 81 (m).

51SPT, Report on the visit of the SPT to Sweden, (10 September 2008), UN Doc CAT/OP/SWE/1, §50.

SZCPT, Report for the Spanish Government on the visit of the CPT to Spain, (16 November 2017), CPT/Inf
(2017)/34, §11.
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family members or third parties about their detention. The form should have a space
for recording the details of the person they wish to notify.>

e If police stations do not have the means by which detainees can call their relatives, calls
from the detainees' personal mobile phones should be allowed. If the lack of a
telephone service prevents notification, the family or third party should be notified in
person (i.e. by means of a home visit).

e The police should receive ongoing training on all aspects relevant to the notification of
third parties, including in the relevant means for establishing contact and in methods
for effective communication.

e Police institutions should have relevant internal regulations and procedures, and
officers should receive appropriate training on how to adequately follow these. Such
regulations should specify how to communicate with families or third parties, what
information should be communicated, and how the person deprived of liberty can be
reached by the third party. It is recommended that these protocols be made public for
the benefit of the entire community.

e The police should inform the detainee of the fact of his/her detention was notified to
the desired and/or appropriate third party, and of what additional information was
provided to the third party.

e The information provided to third parties should be provided in a language that they
understand, and accessible terms should be used.

e If the notification is made by telephone, the date and time of the call, the name of the
person who was notified, and his or her telephone number and other relevant contact
details should be recorded.* Information on the following should be also recorded: the
length of the call; whether the call was answered or whether a message (voicemail) was
left; and the third party’s response to the communication. It is especially important to
record the name and identification number of the officer who made the call.

e Institutions such as Public Defenders' Offices should maintain free 24-hour telephone
hotlines for persons in police custody, and persons in custody should be made aware
of and assisted in using these hotlines for communicating their detention and
requesting assistance.

e When a detainee is in a particular situation of vulnerability, appropriate steps must be
taken to ensure his or her protection by notifying other appropriate persons and/or
institutions of the fact of detention (for instance, informing a specialised judge or a
child welfare institution in the case of a minor). In such cases, the persons in custody
should be informed of any action taken on their behalf.

>The SPT has recommended that “the right to notify relatives about the detention should be incorporated in the
text setting out the rights of persons deprived of their liberty and that they should be informed of this right and
asked to sign a form stating the person to whom they wish to notify of the deprivation of liberty”. Report of the
visit of the SPT to Mexico, (31 May 2010), UN Doc CAT/OP/MEX/1, §125 and the report of the visit of the SPT to
the Maldives, (26 February 2009), UN Doc CAT/OP/MDV/1, §102.

54SPT, Report on the visit of the SPT to Mali, (20 March 2014), UN Doc CAT/OP/MLI/1, 8§20; SPT, Report on the visit
of the SPT to Brazil, (5 July 2012), UN Doc CAT/OP/BRA/1, §66.
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Practical examples for implementation

In the Province of Buenos Aires, the law establishes that children and
adolescents have the right to communicate with their families by telephone
within one hour of deprivation of liberty.

Argentina/
Buenos
Aires

Law No. 6-96 of the Dominican Republic provides that any person deprived of
his or her liberty by a police or military authority has the right to communicate

Dominican
Republic

with his or her relatives by telephone or other means. This law states that the
"right to a call" must be exercised within one hour of the person’s admission to
the detention centre.>

A Police Intervention Protocol for adolescents (aged between 14 and 17) who
infringe the criminal law was published in Paraguay in July 2017. The Protocol
was prepared by an inter-agency working group and presented to the National
CEIEYICVAl Police. The aim of the document is to ensure correct implementation of the law
and to provide instructions for ensuring the protection of children and
adolescents.

The Ombudsman’s Office in Peru has a Programme to Protect Rights in Police
Stations, which is responsible for developing policies to promote, protect, and
respect the rights of detainees in police custody. The programme also has
oversight functions through investigative activities and training in human rights
and policing.

In Uruguay, in the case of children, the police must inform the judge about the
Uruguay detention of children immediately, and within a period of at most two hours
following arrest. *°

*In the Dominican Republic, Law No. 6-96 provides that any person deprived of his or her liberty by a police or
military authority has the right to communicate with his relatives by telephone or other means, (1996), Article 2.
56Uruguay, Law No. 17823, Code for Children and Adolescents, Article 76, (1) (A) (b) and Law No. 18.315 Police

Procedure, Article 6.
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Annexes

A. International and regional human rights standards:

e Article 10.2, UN International Convention for the Protection of All Persons from Enforce
Disappearance

e Principles 16, Body of Principles for the Protection of All Persons under Any Form of Detention
or Imprisonment

e Rule 62, UN Standard Minimum Rules for the Treatment of Prisoners (Nelson Mandela Rules)

e Rule 2.1,UN Rules for the Treatment of Women prisoners and non-custodial measures for
women offenders (Bangkok Rules)

e Article 10.1, UN Standard Minimum Rules for the Administration of Juvenile Justice (Beijing
Rules)

e Rule 22, UN Rules for the protection of juveniles deprived of their liberty

e Guideline 3 (43) (e). United Nations Principles and Guidelines on Access to Legal Aid in Criminal
Justice System

e Principle V, Principles and Best Practices on the Protection of Persons Deprived of Liberty in the
Americas

e Guideline 20 (a), Robben Island Guidelines for the Prohibition and Prevention of Torture in Africa

e Article 4 (f), Guidelines on the Conditions of arrest, police custody and pre-trial detention in
Africa (Luanda Guidelines)

e UN Human Rights Council Resolution 31/31 on safeguards to prevent torture during police
custody, 2016, A/HRC/RES/31/31

e Inter- American Court of Human Rights, Case of Bulacio v. Argentina, §129-130.

e Inter- American Court of Human Rights, Case of Hermanos Gémez Paquiyauri v. Peru, §93.

e Human Rights Committee General Comment 20, §11

e UN Committee against Torture General Comment 2, §13

e Joint Study on Global Practices in Relation to Secret Detention in the context of Countering
Terrorism of the Special Rapporteur on the Promotion and Protection of Human Rights and
Fundamental Freedoms while Countering Terrorism, the Special Rapporteur on Torture and
Other Cruel, Inhuman or Degrading Treatment or Punishment, the Working Group on Arbitrary
Detention and the Working Group on Enforced or Involuntary Disappearances A/HRC/13/42,
§292 (c)())

UN Subcommittee on Prevention of Torture reports:

e Argentina, CAT/OP/ARG/1, §20-21
e Honduras, CAT/OP/HND/1, §151

e Maldives, CAT/OP/MDV/1, §99-102
e Mexico, CAT/OP/MEX/1, §125

See also:

e APT, Monitoring Police Custody a practical guide, p. 125-127.

e APT,Outcome Report of the Symposium on Procedural Safeguards in the first hours of police
custody 2017, p. 16-17.

e Amnesty International, Fair Trial Manual Second Edition, 2014, p. 51-56.

e CPT, Developments concerning CPT standards in respect of police custody, 2002.
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http://www.ohchr.org/EN/HRBodies/CED/Pages/ConventionCED.aspx
http://www.ohchr.org/EN/ProfessionalInterest/Pages/DetentionOrImprisonment.aspx
http://www.ohchr.org/Documents/ProfessionalInterest/NelsonMandelaRules.pdf
http://www.ohchr.org/Documents/ProfessionalInterest/BangkokRules.pdf
http://www.ohchr.org/EN/ProfessionalInterest/Pages/BeijingRules.aspx
http://www.ohchr.org/EN/ProfessionalInterest/Pages/JuvenilesDeprivedOfLiberty.aspx
https://www.unodc.org/documents/justice-and-prison-reform/UN_principles_and_guidlines_on_access_to_legal_aid.pdf
https://www.oas.org/en/iachr/mandate/Basics/principles-best-practices-protection-persons-deprived-liberty-americas.pdf
http://www.achpr.org/mechanisms/cpta/robben-island-guidelines/
https://www.humanrights.dk/files/media/dokumenter/nyheder/guidelines_on_arrest_police_custody_detention_final_en_fr_po_ar.pdf
http://ap.ohchr.org/documents/alldocs.aspx?doc_id=26420
http://www.corteidh.or.cr/docs/casos/articulos/seriec_100_ing.pdf
http://www.corteidh.or.cr/docs/casos/articulos/seriec_110_ing.pdf
http://www.refworld.org/docid/453883fb0.html
http://docstore.ohchr.org/SelfServices/FilesHandler.ashx?enc=6QkG1d%2FPPRiCAqhKb7yhskvE%2BTuw1mw%2FKU18dCyrYrZhDDP8yaSRi%2Fv43pYTgmQ5n7dAGFdDalfzYTJnWNYOXxeLRAIVgbwcSm2ZXH%2BcD%2B%2F6IT0pc7BkgqlATQUZPVhi
http://undocs.org/en/A/HRC/13/42
http://tbinternet.ohchr.org/_layouts/treatybodyexternal/Download.aspx?symbolno=CAT%2fOP%2fARG%2f1&Lang=en
http://tbinternet.ohchr.org/_layouts/treatybodyexternal/Download.aspx?symbolno=CAT%2fOP%2fHND%2f1&Lang=en
http://tbinternet.ohchr.org/_layouts/treatybodyexternal/Download.aspx?symbolno=CAT%2fOP%2fMDV%2f1&Lang=en
http://tbinternet.ohchr.org/_layouts/treatybodyexternal/Download.aspx?symbolno=CAT%2fOP%2fMEX%2f1&Lang=en
https://www.apt.ch/content/files_res/monitoring-police-custody_en.pdf
https://www.apt.ch/content/files_res/symposium-on-safeguards_outcome-report.pdf
https://www.amnesty.org/download/Documents/8000/pol300022014en.pdf
https://rm.coe.int/16806cd1ed

B. National legislation

e Constitutions

Right to notify third parties of police custody

State Legislation Text
Brazil Public Article 5. 63. the arrested person shall be informed of his rights, among which
Constitution the right to remain silent, and he shall be ensured of assistance by his family
and a lawyer;
Ecuador Constitution of Article 77. (...) where a person has been arrested and detained, the following
the Republic of basic guarantees shall be observed (...)
Ecuador, 2008 . . . .
cuador 4. At the time of detention, the agent shall inform the arrested person of his/her
right to remain silent, to request the assistance of an attorney or court-appointed
defense attorney in the event he/she is unable to designate one by
himself/herself, and to communicate with a relative or any other persons
indicated by him/her.
5. If the arrested person is a foreigner, whoever carries out the arrest shall
immediately inform the consular representative of the detainee’s country.
Honduras | Public Article 84. (...) The arrested or detained must be informed upon arrest and with
Constitution of total clarity of his rights and the charges against him; furthermore, the
Honduras authorities must permit him to report his detention to a relative or to a
person of his choice.
Paraguay Constitution of Article 12. All detained persons have the right:
the Republic of . . . . . . .
P;a euau 10 2. that the detention will be immediately communicated to their family or
raraguay [to] persons that the detained [person] indicates;
3. to be maintained in free communication, but when, exceptionally, their
incommunicado status has been established by [a] competent judicial mandate;
the incommunicado [status] will not rule [regird] with respect to their defender
and in no case may it exceed the time period prescribed by the law;
Peru Political Article 2. Every person has the right: (...) 24. To freedom and personal security. In
Constitution of consequence: g. “No one may be held incommunicado, except where it is
Peru considered indispensable for the resolution of a crime and in the form and for
the time provided by law. The authority is obliged by law to report, without
delay and in writing, the place where the individual under arrest is
detained.”

e Codes of Criminal Procedure

State Regulations Text
Chile Code of Criminal | Article 94. The accused deprived of their freedom shall have the following rights: (...)
Procedure, 2000 | (e) The officer in charge of the police detention facility to which he or she is taken
shall notify, in his or her presence, the family member or the person of his or her
choice, that he or she has been arrested, the reason for his or her arrest or
imprisonment and the place where he orshe is located; (...)
Costa Rica | Code of Criminal | Article 82. The accused shall have the following rights: (...)
P d . . . . .. .
roceaure b) The right to immediate and effective communication with the person,
association, group or entity to which he or she wishes to report their arrest. (...)
Ecuador Comprehensive | Article 533. The detained person shall be informed of his or her right to (...)
Organic Criminal | communicate with a family member or any person of his or her choice. The
Code same communication should be made to a person of trust of the detained
person’s choice and to his or her public or private defence lawyer. If the detainee
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http://english.tse.jus.br/arquivos/federal-constitution
http://english.tse.jus.br/arquivos/federal-constitution
http://www.constitutionnet.org/sites/default/files/ecuador_constitution_english_1.pdf
http://www.constitutionnet.org/sites/default/files/ecuador_constitution_english_1.pdf
http://www.constitutionnet.org/sites/default/files/ecuador_constitution_english_1.pdf
https://www.oas.org/dil/esp/Constitucion_de_Honduras.pdf
https://www.oas.org/dil/esp/Constitucion_de_Honduras.pdf
https://www.oas.org/dil/esp/Constitucion_de_Honduras.pdf
https://web.oas.org/mla/en/Countries_Intro/Panam_intro_textfun_eng_1.pdf
https://web.oas.org/mla/en/Countries_Intro/Panam_intro_textfun_eng_1.pdf
https://web.oas.org/mla/en/Countries_Intro/Panam_intro_textfun_eng_1.pdf
http://www.congreso.gob.pe/Docs/files/CONSTITUTION_27_11_2012_ENG.pdf
http://www.congreso.gob.pe/Docs/files/CONSTITUTION_27_11_2012_ENG.pdf
http://www.congreso.gob.pe/Docs/files/CONSTITUTION_27_11_2012_ENG.pdf
https://www.leychile.cl/Navegar?idNorma=176595
https://www.leychile.cl/Navegar?idNorma=176595
http://www.pgrweb.go.cr/scij/Busqueda/Normativa/Normas/nrm_texto_completo.aspx?param1=NRTC&nValor1=1&nValor2=41297&nValor3=96385&strTipM=TC
http://www.pgrweb.go.cr/scij/Busqueda/Normativa/Normas/nrm_texto_completo.aspx?param1=NRTC&nValor1=1&nValor2=41297&nValor3=96385&strTipM=TC
http://www.justicia.gob.ec/wp-content/uploads/2014/05/código_orgánico_integral_penal_-_coip_ed._sdn-mjdhc.pdf
http://www.justicia.gob.ec/wp-content/uploads/2014/05/código_orgánico_integral_penal_-_coip_ed._sdn-mjdhc.pdf
http://www.justicia.gob.ec/wp-content/uploads/2014/05/código_orgánico_integral_penal_-_coip_ed._sdn-mjdhc.pdf

Right to notify third parties of police custody

State Regulations Text

is a foreigner, the person carrying out the arrest shall immediately inform his
or her country’s consular representative or, failing that, the rules of the
relevant international instruments shall be followed.

Honduras | Code of Criminal | Article 101.2. Every person who is charged shall have the right: (...) 2) To be
Procedure allowed to report their detention immediately and the place where he or she
is detained to the individual or legal entity of his or her choice (...)

Mexico National Code | Article 113. The accused shall have the following rights:
of __ Criminal (...) . To communicate with a family member and his or her Defence lawyer
Procedure

when arrested, and the Public Prosecutor's Office must provide all the facilities
to achieve this;

XVIIl. To report to the appropriate embassy or consulate when detained, and
to provide immigration assistance if you are a foreigner, (...).

Flagrante delicto and urgent cases

Article 151. Consular assistance. If the detainee is a foreigner, the Public
Prosecutor's Office shall promptly inform the detainee and guarantee his or her
right to receive consular assistance, thereby allowing him or her to
communicate with the embassies or consulates of the country of which he
or she is a national. They must notify the embassies and consulates
themselves of this person’s detention and keep a record of this, unless the
accused and their defence lawyer expressly request that this notification
take place. The Public Prosecutor's Office and the police must provide
information to anyone requesting it, subject to identification being presented, if
a foreigner is detained and, if necessary, where they have been detained and the
reason for it.

Article 152. Rights of the detainee. Authorities executing an arrest for flagrante
delicto or urgent cases should ensure that the person has full and clear
knowledge of the rights listed below, at any stage during the custody period:

I. Right to inform someone of your arrest.

Peru Code of Criminal | Article 71. 2. Judges, Prosecutors or the National Police must inform the
Procedure accused immediately using language that is understandable that he or she has
the right to:

b) Name the person or institution to which his or her detention should be
communicated and that the said communication should be made
immediately (...).

Article 132. Police Obligations. The Police will have the following obligations:

IV. To inform the Public Prosecutor’'s Office without delay by any means
about the detention of any person, and to record the arrests in the register
immediately (...).

Paraguay Code of Criminal | Article 75. Rights of the accused. (...)

Procedure e . . .
3) to name the person, association or entity to whom or to which their

arrest is to be reported. The communication should take place immediately.

Article 298. Basic principles of action. Officers already in the police force must
arrest or detain the accused (..) according to the following principles of
engagement:

7) at the time of arrest, to inform relatives or other persons related to the
accused of the establishment to which he or she will be taken.
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http://www.poderjudicial.gob.hn/CEDIJ/Leyes/Documents/CPP-RefDPI.pdf
http://www.poderjudicial.gob.hn/CEDIJ/Leyes/Documents/CPP-RefDPI.pdf
http://www.diputados.gob.mx/LeyesBiblio/pdf/CNPP_170616.pdf
http://www.diputados.gob.mx/LeyesBiblio/pdf/CNPP_170616.pdf
http://www.diputados.gob.mx/LeyesBiblio/pdf/CNPP_170616.pdf
http://www.wipo.int/edocs/lexdocs/laws/es/pe/pe052es.pdf
http://www.wipo.int/edocs/lexdocs/laws/es/pe/pe052es.pdf
https://www.unodc.org/res/cld/document/pry/1997/codigo-procesal-penal-de-la-republica-del-paraguay_html/Codigo_procesal_penal_Paraguay.pdf
https://www.unodc.org/res/cld/document/pry/1997/codigo-procesal-penal-de-la-republica-del-paraguay_html/Codigo_procesal_penal_Paraguay.pdf

Right to notify third parties of police custody

State Regulations Text
Uruguay Law No. 19.293 | Article 65. (Accused deprived of liberty). The accused deprived of liberty shall
Code of Criminal | also have the following guarantees and rights: (...) f) the administrative authority
Procedure of the place in which he or she is detained shall inform the person named by

him or her in his or her presence that he or she has been arrested and the
reason for the detention.

Article 71.5. Every lawyer has the right to require the official in charge of any
place of detention to inform him or her, in writing and immediately, whether or
not a person has been detained in that establishment.

e Organic and procedural laws of police institutions

State Regulations Text
Argentina | Organic Law of | Article 5.1. In carrying out their duties, the Federal Police have the powers to

the Federal authorise the following:

Police
1. (...) He or she will be allowed to communicate immediately with a family
member or person whom he or she trusts to inform them of his or her
situation.

Argentina/ | Provincial Law Article 12. (...) All persons deprived of their liberty shall be informed by the
Mendoza No. 6722 police of their rights:

Organic Law of (...) 3. To make a phone call to report that he or she has been arrested and

the Police of where he or she is being held.

Mendoza (...) If the person deprived of his or her liberty is a minor or disabled, the police
authority shall immediately notify the circumstances and location of the
detention to those exercising parental authority, wardship or guardianship. If it is
not possible to do so, they shall immediately inform the competent judicial
authority.

Peru Manual of Page 17, paragraph 2 (b).Rights of the detainee:

Human Rights

applied to the e Tocommunicatewith a family member or friends.

Police Force e To speak with a representative of the Public Prosecutor's Office or

(Ministerial Consulate immediately upon arrest.

Resolution No.

1452-2006-1N)

Uruguay Law on Police Article 49. (Right of the person who has been arrested or apprehended to be

Procedure No.
18 315

informed). Any person detained or held in custody has the right to report his or
her situation to family members, relatives or a lawyer immediately.

Article 64. (Counsel's intervention on police premises). (...) In all cases, counsel
shall be informed of the time of arrest and the grounds, and of the time the
competent judge was notified of the arrest.

e Other laws

State Regulations Text

Brazil Statute of the Article 107. The arrest of any adolescent and the place where they are located
Childand shall immediately be sent to the competent judicial authority and to the
Adolescent family of the person who has been arrested or to the person named by him
or her. Sole paragraph. To examine, immediately and on pain of liability, the

possibility of immediate release.
Bolivia Code for Article 262. Rights and guarantees. From the beginning of the process, an
Children and adolescent in the penal system has the following rights and guarantees: (...) k) To

Adolescents

constant contact with family members and his or her defence lawyer (...).
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http://www.saij.gob.ar/333-nacional-ley-organica-policia-federal-lns0001687-1958-01-14/123456789-0abc-defg-g78-61000scanyel
http://www.saij.gob.ar/333-nacional-ley-organica-policia-federal-lns0001687-1958-01-14/123456789-0abc-defg-g78-61000scanyel
http://www.saij.gob.ar/333-nacional-ley-organica-policia-federal-lns0001687-1958-01-14/123456789-0abc-defg-g78-61000scanyel
http://www.igs.mendoza.gov.ar/ley-6722/
http://www.igs.mendoza.gov.ar/ley-6722/
http://www.igs.mendoza.gov.ar/ley-6722/
http://www.igs.mendoza.gov.ar/ley-6722/
http://www.igs.mendoza.gov.ar/ley-6722/
http://www.justiciaviva.org.pe/nuevos/2006/junio/15/manual_ddhh.pdf
http://www.justiciaviva.org.pe/nuevos/2006/junio/15/manual_ddhh.pdf
http://www.justiciaviva.org.pe/nuevos/2006/junio/15/manual_ddhh.pdf
http://www.justiciaviva.org.pe/nuevos/2006/junio/15/manual_ddhh.pdf
https://legislativo.parlamento.gub.uy/temporales/leytemp5844928.htm
https://legislativo.parlamento.gub.uy/temporales/leytemp5844928.htm
https://legislativo.parlamento.gub.uy/temporales/leytemp5844928.htm
http://www.tjpe.jus.br/documents/1308007/1473903/Estatuto+da+Criança+e+do+Adolescente/33b8424b-5d23-4333-97dc-92ea432c127f
http://www.tjpe.jus.br/documents/1308007/1473903/Estatuto+da+Criança+e+do+Adolescente/33b8424b-5d23-4333-97dc-92ea432c127f
http://www.tjpe.jus.br/documents/1308007/1473903/Estatuto+da+Criança+e+do+Adolescente/33b8424b-5d23-4333-97dc-92ea432c127f
http://www.tjpe.jus.br/documents/1308007/1473903/Estatuto+da+Criança+e+do+Adolescente/33b8424b-5d23-4333-97dc-92ea432c127f
https://www.migracion.gob.bo/upload/l548.pdf
https://www.migracion.gob.bo/upload/l548.pdf
https://www.migracion.gob.bo/upload/l548.pdf

Right to notify third parties of police custody

State Regulations Text
Autonomo | Argentina, Law Article 11. The following rights are guaranteed to children and adolescents to
us City of | No. 114/98 whom unlawful conduct is attributed:
Buenos Comprehensive . .
. - (...) h) that, in the event of an arrest, parents, guardians or the person to
Aires Protection of the . . .
Rights of whom the child or adolescent has an emotional attachment, be informed
J—Children and immediately of the place where he or she is, what he or she is being charged
- with, the relevant court and prevention authority;
Adolescents
(j) to communicate, in the event of deprivation of liberty, within a period of
not more than one hour, by telephone or by any other means, with the family
unit that is responsible for him or her, or the person to whom he or she has an
emotional attachment.” (...)
Ecuador Code on Article 312. Every adolescent investigated, detained or interrogated has the right
Children and to be informed:
Adol t . . S
ROCIEscents 2. Of his or her right to remain silent, to request the presence of a lawyer and to
communicate with a family member or any person who is named. The
adolescent will have free assistance from an interpreter if they do not understand
or speak the language being used. In all cases, the legal representatives of the
person being investigated, questioned or detained shall be informed
immediately.
Mexico National Law on . o . i
the Article 39. Prohibition on solitary confinement
Comprehensive | Eyery adolescent has the right to establish effective communication, by
CriminalJustice | telephone or any other means available immediately upon arrest, with his or
idetleLw her family members, his or her defence lawyer or with the person or group to
Adolescents whom he or she wishes to report his or her detention or deprivation of liberty.
General Law on | Article 87. If a child or adolescent is found to have committed an offence, those
the Rights of exercising parental authority, wardship or guardianship and custody shall
Children and be notified immediately, as well as the relevant Office for Protection.
Adolescents
Paraguay Police Protocol 3. Police personnel must, in all cases, immediately report the deprivation of
Resolution No. liberty to a relative or third party named by the adolescent.
665
Uruguay Law No. 17823 Article 74. An adolescent who is accused of committing acts that are presumed

Code on
Children and
Adolescents

to be in violation of criminal law must ensure strict compliance with the
guarantees of due process, in particular:

d) Principle of humanity. The adolescent shall have the right to stay in regular
contact with his or her family or caregivers, except in exceptional
circumstances.

g) Principle of freedom of communication - You have the right while in custody
to communicate freely and in private with your defence lawyer, your
parents, guardians, relatives and spiritual assistants.

Article 111. (Compulsory notifications). 1) When the adolescent is arrested, the
judge orders that the fact be notified immediately by the police to his or her
defence lawyer, the Public Prosecutor's Office and the parents or legal guardians.
The same procedure shall be followed with the technical advisers whom the
judge deems it necessary to call upon for advice.
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http://www.buenosaires.gob.ar/areas/leg_tecnica/sin/normapop09.php?id=1298&qu=c&ft=0&cp&rl=1&rf=0&im&ui=0&printi=1&pelikan=1&sezion&primera=0&mot_toda&mot_frase=comunas&mot_alguna
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http://www.buenosaires.gob.ar/areas/leg_tecnica/sin/normapop09.php?id=1298&qu=c&ft=0&cp&rl=1&rf=0&im&ui=0&printi=1&pelikan=1&sezion&primera=0&mot_toda&mot_frase=comunas&mot_alguna
http://www.buenosaires.gob.ar/areas/leg_tecnica/sin/normapop09.php?id=1298&qu=c&ft=0&cp&rl=1&rf=0&im&ui=0&printi=1&pelikan=1&sezion&primera=0&mot_toda&mot_frase=comunas&mot_alguna
http://www.buenosaires.gob.ar/areas/leg_tecnica/sin/normapop09.php?id=1298&qu=c&ft=0&cp&rl=1&rf=0&im&ui=0&printi=1&pelikan=1&sezion&primera=0&mot_toda&mot_frase=comunas&mot_alguna
http://www.igualdad.gob.ec/docman/biblioteca-lotaip/1252--44/file.html
http://www.igualdad.gob.ec/docman/biblioteca-lotaip/1252--44/file.html
http://www.igualdad.gob.ec/docman/biblioteca-lotaip/1252--44/file.html
http://www.diputados.gob.mx/LeyesBiblio/pdf/LNSIJPA.pdf
http://www.diputados.gob.mx/LeyesBiblio/pdf/LNSIJPA.pdf
http://www.diputados.gob.mx/LeyesBiblio/pdf/LNSIJPA.pdf
http://www.diputados.gob.mx/LeyesBiblio/pdf/LNSIJPA.pdf
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http://www.mnp.gov.py/documentos/ResoPN665.pdf
http://www.mnp.gov.py/documentos/ResoPN665.pdf
http://www.mnp.gov.py/documentos/ResoPN665.pdf
https://www.oas.org/dil/esp/Codigo_Ninez_Adolescencia_Uruguay.pdf
https://www.oas.org/dil/esp/Codigo_Ninez_Adolescencia_Uruguay.pdf
https://www.oas.org/dil/esp/Codigo_Ninez_Adolescencia_Uruguay.pdf
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