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The Association for the Prevention of Torture (APT) is an independent non-governmental
human rights organisation based in Geneva, Switzerland. It was founded in 1977 with the
simple idea that by opening places of deprivation of liberty to independent oversight,
we could reduce the risks of torture and other ill-treatment and better protect the
human rights and dignity of all. Today, the APT works to address and reduce risks
of torture and other ill-treatment wherever they may occur. The APT’s approach to
prevention of torture is based on a careful analysis of why and where high risks of
torture occur.
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Introduction

International law absolutely prohibits torture and ill-treatment.” Yet, such abuses
remain prevalent and widespread worldwide. In particular, torture, ill-treatment or
coercion are frequently used in the course of the interrogation of suspects and for the
purpose of obtaining confessions or declarations against others.?

Built on that premise, in 2016, former UN Special Rapporteur on Torture Juan E.
Méndez called for the development of “a set of standards for non-coercive interviewing
methods and procedural safeguards that ought, as a matter of law and policy, to
be applied at a minimum to all interviews by law enforcement officials, military and
intelligence personnel and other bodies with investigative mandates.”?

The Principles on Effective Interviewing for Investigations and Information Gathering,
also known as the “Méndez Principles”,* are the fruit of that appeal. The text, which
consists of six core Principles, was finalised in May 2021, following a four-year, expert-
driven drafting process, supported by the Association for the Prevention of Torture
(APT), together with the Anti-Torture Initiative (ATI) and the Norwegian Centre for
Human Rights (NCHR).®

The Méndez Principles provide an alternative to coercive and confession-based
interrogation. They promote rapport-based interviewing, combined with the
implementation of safeguards, during criminal justice investigations and other forms
of information gathering processes. As such, they provide guidance for policy-makers
and decision-makers on effective interviewing that avoids torture and ill-treatment,
while making the investigation and prevention of crime much more effective and
consistent with existing obligations under international human rights law.®

The Principles provide a crucial reference for the implementation of the United Nations
Convention against Torture (UNCAT). This Convention, in force for 35 years, contains
general obligations to respect and protect the human right not to be subjected to
torture and ill-treatment, as well as specific duties to fulfil on effective measures to
prevent acts of torture and ill-treatment.’

Through an analysis of both general and specific preventive obligations under the
UNCAT, and correlated practice of the UN Committee against Torture (CAT),® this
paper describes the critical role that the Principles play to assist States parties fulfil
their obligations under articles 2(1) and 16(1), 11, 10(1), and 15 of the UNCAT in particular.

This paper is primarily addressed to State authorities responsible for implementing
UNCAT obligations, be it at the executive, legislative or judicial level. Civil society
organisations and other relevant stakeholders may also find this document useful for
raising awareness of how to implement the UNCAT and, where necessary, advocate
for better compliance by States parties with obligations therein included.
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I. The Méndez Principles contribute to fulfil the obligations to
prevent torture and ill-treatment under articles 2(1) and 16(1) of
the UNCAT

Under article 2(1) of the UNCAT, States parties “shall take effective legislative,
administrative, judicial or other measures to prevent acts of torture” in any territory
under their jurisdiction.® In a similar vein, article 16(1) of the UNCAT requires that States
“shall undertake to prevent other acts of cruel, inhuman or degrading treatment or
punishment.”™©

In its General Comment No. 2, the CAT stated that States parties are obliged to
undertake “effective measures to prevent public authorities and other persons acting
in an official capacity from directly committing, instigating, inciting, encouraging,
acquiescing in or otherwise participating or being complicitin acts of torture as defined
in the Convention.”" Further, the CAT highlighted that States bear responsibility not
only for the acts and omissions of their officials, but also for others, such as agents,
private contractors, and others acting in official capacity or on behalf of the State, in
conjunction with the State under its direction or control, or otherwise under colour
of law.”?

With regard to the type of measures to prevent torture and ill-treatment in accordance
with articles 2(1) and 16(1), it is general practice for the CAT to recommend States
parties take a combination of measures -i.e., a mix of legislative, administrative, judicial
and practical implementation measures - especially to ensure their effectiveness.”™

As part of the obligation to prevent torture or ill-treatment, the CAT also emphasised
the need for States parties to put in place procedural safeguards at the moment
of arrest, interrogation and detention in order to effectively fulfil their preventive
obligations.” Further, the CAT recommended particular measures be taken to protect
persons in a situation of vulnerability and heightened risk of torture or other forms of
ill-treatment.”™

While the CAT has developed a wealth of measures for States parties to effectively
prevent torture and ill-treatment, it has also emphasised that no exhaustive list exists.'®
For instance, as methods of prevention are continuously evolving, the Committee
noted that article 2 of the UNCAT provides authority to expand the scope of the
measures required to prevent torture by building on other articles.”

Within this context, the Méndez Principles provide a particularly helpful reference
framework for States parties to effectively fulfil their preventive obligations under
articles 2(1) and 16(1) of the UNCAT for a variety of reasons.

@ The Principles provide comprehensive guidance to develop effective
measures

First, the Méndez Principles propose concrete and comprehensive guidance for
States parties to develop effective legislative, administrative, judicial or other
measures for interviews that avoid torture and ill-treatment in any territory within
their jurisdiction. Accordingly, the practice and solution-oriented approach set out in
the Principles provide a reference that assists States parties to implement relevant
CAT recommendations and concluding observations.
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Importantly, as part of this holistic approach, the guidance provided in the Principles
applies in all investigative contexts, including criminal justice and national security, as
well as for all categories of interviewee (i.e., suspects, witnesses, victims and any other
persons being interviewed).” Further, by integrating law with empirical evidence and
scientific research on questioning methods that most effectively elicit accurate and
reliable information,'”” the Principles assist State authorities to implement holistic and
institutional-level measures that help prevent torture and ill-treatment, in line with
existing obligations under the UNCAT.

s The Principles focus on fundamental safeguards in the first hours of
custody

Second, the Méndez Principles address the first hours of custody, the time during
which the risk for torture and ill-treatment is greatest. On this basis, the Principles
advance the importance of implementing legal and procedural safeguards throughout
the entire interview process.?° Hence, in accordance with the CAT practice outlined
above, the Principles emphasise the need for authorities to ensure the effective
implementation of procedural safeguards before, during and after the interview.
These safeguards help ensure the observance of fair treatment from the first moment
of contact between the authorities and the interviewee, as well as throughout the
information gathering and judicial processes (Principle 2).”

ﬁ% The Principles focus on persons in situations of vulnerability

Third, in an innovative way, the Méndez Principles include specific guidance with
regard to the interview of persons in situations of vulnerability (Principle 3).?
Building on the recognition that any interview places the person being interviewed
in a situation of vulnerability due to the inherent power imbalance,?® the Principles
provide guidance on interviewing methods likely to prevent risks of torture and ill-
treatment in accordance with UNCAT obligations.

Reflecting the CAT practice mentioned above, the Principles emphasise the importance
of assessing the specific needs and rights of persons in situations of heightened
vulnerability (i.e., due to their age, sex, gender identity, nationality or ethnic origin,
disability and other risks factors).?* Further, the Principles recommend authorities
to address any specific need of the person being interviewed, providing concrete
guidance for authorities on how to conduct such types of interviews.?®
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Il. The Méndez Principles contribute to fulfil the obligations to
systematically review interrogations rules, instructions, methods
and practices under article 11 of the UNCAT

Article 11 of the UNCAT reads: “Each State Party shall keep under systematic review
interrogation rules, instructions, methods and practices as well as arrangements for
the custody and treatment of persons subjected to any form of arrest, detention or
imprisonment in any territory under its jurisdiction, with a view to preventing any
cases of torture.”

This provision constitutes one of the most important safeguards for the prevention
of torture and ill-treatment.?® In particular, by setting up a duty for States parties to
review their interrogation rules and practices systematically, article 11 plays a key role
in the practical implementation of the preventive obligations under article 2(1) and
article 16(1) of the UNCAT.?

Two main elements lie at the core of this provision. First, as the CAT highlighted, States
parties are under an obligation to establish a system of regular and independent
monitoring and inspections of all places of detention,?® such as the one provided for
by the Optional Protocol to the Convention against Torture (OPCAT). Second, since
the “systematic review” aims to prevent any cases of torture, a State’s rules and
practices should adhere to relevant procedural and substantive standards in relation
to methods of interrogation, conditions of detention, and the treatment of persons
deprived of liberty in general.?®

In light of the above, the CAT has developed a rich jurisprudence on the required
standards of review in relation to persons deprived of liberty, including in the context
of interrogations. In particular, the CAT emphasised the importance of applying
specific safeguards from the very start of custody, including among others:

i. the rights to information about respective rights, the reasons for arrest and any
charges at the time of arrest;*°

ii. the right to notify a relative or third party about the detention;*

iil. the right to remain silent;3?

iv.the right of access to a lawyer;3?

v. the right of access to a doctor and an independent medical examination;3*
vi.the right to be brought promptly before a judge or other judicial authority;3®
vii.the registration of persons held in detention.3¢

With regard to interrogations, the CAT further specified there should be audio-visual
recordings of all interrogations conducted.?” In addition, while condemning the use of
“confusing interrogation rules” and techniques defined in vague and general terms, it
urged States parties to rescind all interrogation techniques that constitute torture or
ill-treatment in all places of detention.

Furthermore, the CAT urged States to “improve methods of criminal investigation to
end practices whereby confessions are relied on as the primary and central element of
proof in criminal prosecution, in some cases in the absence of any other evidence.”3®

By emphasising the effectiveness of interviewing and the importance of legal and
procedural safeguards, the Méndez Principles respond to the obligation of article 11
of the UNCAT.*® Indeed, since “the principal safeguard against mistreatment during
guestioning is the interviewing methodology itself”,4° the Principles not only recognise
that the systematic review of interrogations rules and practices is a key element to

4
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effectively prevent torture and ill-treatment, but they also offer a concrete, practical
and effective approach to conduct questioning.

First, by proposing evidence-based alternatives to coercive interrogations,* and
uniquely combining effective interviewing techniques with the implementation of
legal and procedural safeguards, the Principles assist authorities to shift mindsets and
institutional practices and cultures away from confession-driven practices towards
rapport-based interviewing.*?

Second, building on the CAT practice cited above, the Principles underline that
“investigative authorities should adopt and make known standard operating
procedures, policies and codes of conduct to set enforceable standards for agents
performing interviews”.4®> Moreover, they state that relevant norms must be consistent
with internationally recognised standards of conduct for law enforcement personnel
and other officials responsible for interviews (Principle 5).44

Crucially, the Principles go beyond merely restating the obligation to review
interrogation rules and practice. Indeed, they highlight the importance of regular
reviews by authorities “to assessthelevel of financial resourcesinvestedininterviewing,
including the appropriate use of technology”, as well as the need for transparency
and accountability throughout the review process, which is crucial “to maintaining
public confidence in an institution’s integrity and the overall administration of
justice” (Principle 5).#° To achieve this, the Principles note that “[a]Juthorities should
make available their internal rules and procedures related to interviewing”.*¢ Further,
specific safeguards should be put in place to ensure respect for, among others, the
right of access to information, the principles of confidentiality and privacy, as well as
data protection legislation and regulations (Principle 5).47

Finally, the Principles stress that effective recording of information is essential.*®
Reflecting the CAT recommendations, they highlight that the use of audio-visual
technology to record interviews should be implemented over time, as it facilitates
the investigation of any allegations of ill-treatment or torture during an interview and,
at the same time, protects the interests of both parties involved in the interviewing
process (Principle 5).4°

Ill. The Méndez Principles contribute to fulfil the obligations
on education and training of all law enforcement personnel
(civil or military), public officials and other persons involved
interrogation under article 10(1) of the UNCAT

Article 10(1) of the UNCAT requires States parties to ensure that all law enforcement
personnel, both civil and military, medical personnel, public officials, and all persons
involved in the custody, interrogation or treatments of individuals in any form of
arrest, detention or imprisonment, are aware of the provisions of the Convention. It
also stresses that breaches must be investigated and offenders prosecuted.

The list of persons mentioned in article 10(1) of the UNCAT is generally understood
to be illustrative and non-exhaustive in nature. For instance, the CAT interpreted
this provision as applicable to all personnel involved in the use of force,*° all persons
responsible for persons deprived of their liberty,* as well as any other professionals
involved in the documentation and investigation of allegations of torture and other
forms of ill-treatment.>?
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With respect to the training of personnel, a central message is that torture and other
forms of ill-treatment are absolutely prohibited under all circumstances. In addition,
the personnel must understand that torture constitutes a serious crime that will be
punished with appropriate penalties and with no justifications admitted.>® Importantly,
personnel should be reminded of their duty to report every case of torture and ill-
treatment, whether committed by a person of equal, higher or lower rank or function,
to a judge or other independent official entrusted with the task of carrying out a
proper investigation and bringing the perpetrator to justice.>

In addition, all respective personnel should be provided with relevant information,
education and practical training on how to prevent torture and ill-treatment. Thus,
when referring to the content of training, the CAT consistently recommended States
parties to systematically train all relevant staff to identify and document signs/cases
of torture and ill-treatment, as well as to refer such cases to competent investigative
authorities, inaccordance with international standards.>>* Moreover, the CAT underlined
the need to provide specialised training and raise awareness on gender-specific
issues,®® on the rights of lesbian, gay, bisexual, transgender and intersex persons,>’
and on the treatment of other vulnerable groups at risk of torture and ill-treatment.>®

The CAT also emphasised that States parties should develop and implement a specific
methodology to regularly evaluate the effectiveness and impact of such training and
programmes in the reduction of cases of torture, violence and ill-treatment.>® To
that end, the CAT recommended to several States parties to consider introducing
training programmes on non-coercive investigation techniques as part of its reporting
procedure.®®

Training of interviewing personnel in accordance with article 10(1) of the UNCAT is
another key element of the Méndez Principles, with Principle 4 specifically dedicated
to this issue.®

Recognising that education is critical to effectively prevent torture and ill-treatment,
the Principles require specific training - theoretical and practical - for all personnel
who conduct interviews, including law enforcement officials, intelligence and
military personnel, and any other relevant actors involved in investigation and other
information-gathering processes.®?

In line with the CAT recommendations, the Principles state that training should
emphasise the effectiveness of interviewing and relevant safeguards as key elements
for States parties to comply with existing obligations under the UNCAT, as well as to
strengthen the prohibition of torture and ill-treatment (Principle 4).63

To that end, the Principles elaborate on the key components of effective interview
training,®* specifying the requirement for training programmes to be regularly updated
to reflect the evolution of international human rights standards, scientific research
and techniques validated in practice.®®> Finally, the Principles stress the importance
of continuous development programmes to refine interviewing techniques, correct
errors and present interviewers with the latest relevant research (Principle 4).%6

The importance of establishing training on effective interviewing, as set out in the
Principles, has already been integrated in the most recent practice of the CAT. In its
recent Concluding Observations on Belgium, the CAT called on the State party to “be
guidedbythenew principlesoneffectiveinterviewingforinvestigationsandinformation
gathering known as the “Méndez Principles”®” as part of its recommendations on police
training. Moreover, in the Concluding Observations on Sweden, the CAT welcomed
the State party’s initiatives to revise and introduce legislation in areas of relevance

6
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to the UNCAT, including the “steps taken to integrate, as governing principles in
Sweden, the Principles on Effective Interviewing for Investigations and Information
Gathering (the Méndez Principles, launched in June 2021), which are aimed at ending
accusatory, coercive and other confession practices during investigations”.®

IV. The Méndez Principles contribute to fulfil the obligations on
the exclusionary rule under article 15 of the UNCAT

Under article 15 of the UNCAT, confessions and other evidence obtained by torture are
inadmissible in any proceedings, except against a person accused of such treatment
as evidence that the statement was made.

This article, which is otherwise known as the “exclusionary rule”, is an important
provision supplementing the absolute prohibition of torture.®® The rationales behind
the exclusionary rule are manifold. First, this provision aims to protect the right to a
fair trial in any proceedings, be they criminal, civil, or of administrative nature, judicial
and non-judicial.”® Second, it protects equally the rights of victims and the principle
of judicial integrity.” Third, article 15 has a very important preventive effect’? as the
inadmissibility of the evidence removes the incentive for law enforcement officials
and other relevant actors to use torture, thereby contributing to the prevention of
such acts.”?

Importantly, the exclusionary rule shall not be limited to acts of torture. As the CAT
stated in its General Comment No. 2, this provision, as articles 10 and 11, is also meant
to apply to evidence obtained through other forms of ill-treatment.”* In a similar vein,
the CAT suggested repeatedly that statements made as a result of cruel, inhuman or
degrading treatment (and therefore not only torture) may not be used as evidence in
any proceedings.”®

With regard to the type of evidence falling within the scope of article 15 of the UNCAT,
the CAT practice indicates that this provision should be interpreted broadly.”® This
may include, for instance, derivative evidence (i.e., or secondary evidence to which the
coerced statements have led to),”” foreign torture evidence (i.e., evidence obtained
as a result of the acts of officials of a foreign State and without the complicity of the
first State party’s officials),”® as well as secret or closed evidence.” Likewise, the CAT
interpreted the wording of article 15 as including any type of statements, regardless
of their legal classification (confessions or any other type of information), form (oral
or written) or author (defendant, co-defendant or third party).8°

The Méndez Principles provide concrete guidance for States parties to the UNCAT
on how to implement the exclusionary rule in practice. They emphasise that effective
interviewing is based on the requirement that statements made under torture or
other ill-treatment or coercion must be excluded from any legal proceedings, in
accordance with article 15 of the UNCAT (Principles 1 and 6).8' Accordingly, torture-
tainted evidence, or any other type of evidence extracted through coercion, is to be
considered inadmissible in all circumstances, irrespective of the specific context and
purpose in which it is collected.®?

Notably, the Principles state that judicial authorities play an essential role to ensure the
effective implementation of such a rule, thereby calling for the removal of incentives
for investigation authorities to obtain a confession by any means and to instead
promote the use of ethical and scientifically-proven interviewing methods. Further,
judicial authorities are called upon to ensure that only lawfully-obtained evidence is

7
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admissible in any proceedings and to be vigilant to any signs that a statement may
have been made under coercion or ill-treatment (Principle 6).83

The Principles also provide for a duty to report where criminal justice professionals
see, hear of, or suspect interview-related wrongdoing. Similarly, considering that an
over-reliance on confessions in judicial proceedings provides an improper incentive
for interviewers to seek confessions as the sole objective, the Principles call for a shift
in the ultimate goal of an interview, with the objective being to collect reliable and
accurate information and not a confession (Principle 5).84

Importantly, the Principles stress that excluding evidence obtained under torture or
other ill-treatment is an interviewee’s right. Accordingly, this constitutes an effective
remedy against wrongdoing by interviewers (Principle 5).8°

Conclusion

The Méndez Principles provide a critical reference framework for States parties to the
UNCAT toimplement their obligations to prohibitand prevent torture andill-treatment.
Building upon the CAT practice, they significantly contribute to strengthening existing
international obligations and their effective implementation in law and practice.

At the same time, the Principles are a major step forward that goes beyond reinforcing
the current normative framework on torture prevention.

Importantly, the constructive and solution-oriented approach of the Principles
contributes to move away from coercive and confession-driven practices, towards
effective, fair and human rights-based investigation and justice processes. Their
use is particularly encouraged to ensure the protection of human rights in the
administration of justice, as well as the implementation of safe, just and inclusive
societies in accordance with the United Nations Sustainable Development Goals.8¢
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